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GCurvent Lopics. 
( NE of the most peculiar pieces of legis- 
lation ever enacted by any State of the 
Union has just gone into effect in Pennsyl- 
vania. It is an act regulating the employ- 


ment of foreign-born, unnaturalized male 
persons, and is so unusual in its character as 
its 
visions all aliens in whatever capacity em- 


to deserve special attention. By pro- 


ployed are taxed three cents a day. Their 
employers are held responsible for the col- 
lection and payment of theetax, the only way 
to avoid it being for each individual to be- 
come naturalized. According to the state- 
ments of those who ought to know, the 
aliens who will be most generally affected in 
the most populous portions of the State are 
ltalian laborers, most of whom, it is said, do 
not come to this country with the intention 
of becoming citizens, and who, therefore, do 
The tax, 
The 


agitation for and passage of the bill may be 


not take out naturalization papers. 


of course, will come out of their wages. 


credited tothe labor organizations of the State, 
whose representatives alleged that thousands 
of foreigners come over here and go to work 
for less wages than native-born or natural- 
ized citizens would accept; that they save 
every cent pdssible, and when they have laid 
by a few hundred dollars, go back to the 
countries from which they came. Thus they 
take out of the country the money they earn 
here, instead of adding to its wealth and 
prosperity. All this may be freely conceded 


Vor. 56 — No. 2. 


without at all endorsing the method resorted 
to in this singular statute to regulate the 
evils complained of. While purporting to 
be an act to tax aliens, the act does not tax 
them. 
firms, 


The tax is levied on “the persons, 
associations or corporations employ- 
ing one or more foreign-born, unnaturalized 
male persons over 21 years of age within the 
Commonwealth.” It is made obligatory on 
all employers of labor to ascertain whether 
any of their employes are aliens, and keep 
record of their number and their names, and 
the number of days each of them has been 
employed. They must make a report cover- 
ing these matters quarterly, and failure to do 
so subjects them to fine of not less than 
$200, nor more than $1,000, at the discretion 
of the court. It is thus the employers, not 
the aliens, whom the law deals with. It is 
also pointed out by the Philadelphia Press, 
which strongly denounces the measure as 
not in the true interest of labor, that the 
alien aimed at may never know that there is 
a tax levied on his employment. He may 
learn this, however, if employers, having 
paid the tax, choose to avail themselves of 
the option given them in the last clause of 
the law “to deduct the amount of the tax 
provided for in this act from the wages of 
any and all employes.” No doubt the legis- 
lature meant the deduction should be made 
from the aliens whose employment gives rise 
The 


employer who pays a tax on aliens is ex- 


to the tax. But this is not what it says. 
pressly authorized to reimburse himself by 
deducting sufficient to make up the sum 

from the wages of any and all employes,” 
There 
is a quite commendable disposition on the 


whether native, naturalized or aliens. 


part of emplovers to conform to the new 
law, but that it will stand the first test of 
constitutionality we do not for a moment be- 
lieve. It is on a par with many foolish, 
useless or positively vicious legislative acts 
various State bodies of law- 


passed by 


makers. 


The Pennsylvania legislature has also en- 
acted a new and radical labor law, the ob- 


ject of which is to protect employes 





of corporations in their right to join or con- 
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tinue their membership in labor organiza- 
tions. The law referred to prohibits cor- 
porations, their officers and agents from dis- 
charging workmen under them because of 
their membership in labor organizations, or 
from attempting to prevent them in any way 
from joining or remaining in such organiza- 
tions. The passage of the law was success- 
fully urged by the great labor organizations 
of the State, and was, in a sense, the out- 
growth of a legal contest between the Read- 
ing Railroad and the Brotherhood of Rail- 
way Trainmen. In a case before him in the 
Federal Circuit Court, Judge Dallas held 
that an employer could discharge a work- 
man for any reason he might name, and 
membership in a trades union might prop- 
erly be advanced as a reason for discharge. 
In order to counteract the effects of this de- 
cision, the labor organizations procured the 
passage of the 


There are, however, some weighty objec- 


act under consideration. 
tions to some of its provisions, and the work- 
men affected are by no means unanimous in 
the opinion that. it will stand the test of con- 
stitutionality. The chief objection is that it 
divides labor into classes, and grants privi- 
leges to one class which it denies to another. 
Private employers. and partnerships are not 
prohibited from discharging workmen for 
the specified cause, and the labor so em- 
ployed is not afforded any protection, while, 
on the other hand, corporations may com- 
plain that they are discriminated against and 
forbidden to do that which other employers 
are permitted to do. Another objection is 
that the law interferes with the right of con- 
tract by preventing employers from stipulat- 
ing in their agreements with workmen that 
the latter must not join certain organiza- 
tions. There are so many vitally important 
questions involved in the passage of the law 
that the final interpretation of the courts is 
an absolute necessity. 


In addition to these legislative acts, which 
cannot be wholly commended, the legislature 
of Pennsylvania, before its final adjourn- 
ment, passed by a practically unanimous 
vote an altogether admirable libel law, which 
supersedes the antiquated and proscriptive 





statute under which this great State has too 
long suffered. The bill, 
Hastings promptly signed, provides that in 
criminal prosecutions for libel, if the matter 


which Governor 


charged as libelous is, in the opinion of the 
court, proper for public information, the 
truth may be given in evidence. The second 
section of the bill precludes suits in more 
than one county. ‘The third section is the 
crucial provision. It enacts that in any civil 
action for libel the plea of justification shall 
be accepted as adequate when it is pleaded 
that the publication is substantially true in 
every material respect and proper for public 
information, and if this plea shall be estab- 
It further 


enacts that “in no civil action for libel shall 


lished there shall be no recovery. 


damages be awarded beyond just restitution 
for injury actually sustained.” Thus an end 
is put at once to all speculative libel suits. 
As the Philadelphia Press well observes, ** it 
serves notice on the shysters who have been 
hunting around for the pretexts to be used 
for stimulating vexatious and blackmailing 
proceedings on shares that their vocation is 
gone. It stops the tide of essentially un- 
founded and unwarranted prosecutions 
which has been running in Philadelphia for 
the last two or three years under the infec- 
tious influence of two or three excessive and 
monstrous verdicts. It restores the law to 
what was the accepted practice before this 
later era of perversions. The public as a 
whole and the individual lose no right and 
no just protection; but, on the other hand, 
a bulwark is thrown around journalism 
against the harpies that seek to pluck it.” 
New York State ought to have such a libel 
law on its statute-books, and with proper 
effort and agitation, which cannot be begun 
too soon, that desirable end can be accom- 
plished at the next session of the legislature. 
According to the construction placed upon 
the law of this State by the highest courts, 
no matter whether the published allegation 
be true or not, accidental or not, retracted or 
not, the publisher is held to have had malic- 
ious intent —the presence of the libel pre- 
supposes malice on his part — and not a few 
cases have occurred recently in which great 


Al- 





hardship and injustice have resulted. 
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though heretofore published in these col- 
iumns,the following admirable epitome of the 
whole subject, made by Judge Gordon, of 
Vhiladelphia, in a recent charge to a jury in 
a libel suit, is worthy of careful re-reading: 
“It is of the very first importance to the 
community that a malicious publication, in- 
tended to injure, repeated, avowed, not re- 
tracted, should be punished, and punished 
with the utmost severity of the law. but if 
verdicts of that character are demanded un- 
der such a state of facts, it is equally true 
that for a libel not malicious, but accidental, 
jor the publication of a false article which 
occurred in a manner almost natural and ex- 
cusable, the verdict should not represent 
more as compensation than the facts proven 
justify. ‘There should be in such cases no 
element of punishment, because, important 
as it is that the reckless and malicious press 
should be punished, it is equally important 
that a careful, reputable and honorable press 
should be defended in every right, because 
while one is an agency of oppression, the 
otlier is a safeguard to liberty, civilization 


and happiness.” 

\Irs. Clara Foltz, the well-known New 
York attorney, has again done a service to 
ler sex and the public at large, in bringing 
to trial a test action which is of much im- 


The 


to the right of 


portance to newspaper contributors. 
question at issue related 
newspaper publishers to delay payment for 
articles accepted long after notification to 
[In the suit 
referred to, Mrs. Belle A. Whitney was the 
plaintiff, and the New York Herald the de- 
The latter had accepted Mrs. Whit- 
contribution, 


the author of such acceptance. 


fendant. 


but in 


ney Ss 


response to 


f numerous requests for a settlement, replied 


that payment was not made until after pub- 
Rather 
than wateh every issue of the Herald, Mrs. 


ucation and receipt of clippings. 


Whitney decided to place the account in the 


hands of Mrs. Foltz for collection. The at- 


torney, after some unsatisfactory corre- 


spondence and an equally unsatisfactory in- 
terview with the publishers, decided to bring 
suit, but when the day came for trial the de- 
fendant’s de- 


attorney paid the amount 


XUM 





manded, with costs of court, and the suit was 
Mrs. Foltz 
wainly upon the well-known principle of 


dismissed. founded her case 
law that when one person accepts the labor 
or the product of the labor of another, either 
mental or manual, he is legally bound to pay 
for it. Commenting on the decision of the 
case, the Newspaper Maker says: 

* This settlement of the case can be quoted 
as forming a precedent in a matter which has 
occupied the attention of newspaper writers 
for many years, and may inaugurate a more 
lieral policy on the part of publishers who 
are accustomed to delay the payment for 
articles long after they have been accepted. 
Much credit is due to Mrs. Foltz for her bold 
and vigorous enunciation of the law and its 
Her 


ciforts will not only receive the endorsement 


application in this important matter. 


of every woman writer in the land who is 
forced to employ her pen as a means of sup- 
port, but will receive the commendation of 
every fair-minded person engaged in literary 
pursuits.” 


The legislature of Ohio, in 1896, enacted 
a law, commonly known as the Ohio Lynch 
law, providing that any person taken from 
the custody of an officer by a mob and re- 
ceiving injury shall receive $1,000 from the 
In 


a case tried in the Common Pleas Court, sit- 


county in which the violence occurred. 


ting in Cleveland, last week, the action being 
brought against the county by two persons 
the 
court held the statute to be unconstitutional, 


or injuries received during a strike, 
the principal objection being to its fixing a 
definite sum as damages, thus depriving a 
jury of its constitutional power to assess 
damages proportioned to the extent of the 
injury. The purpose of the statute, which 
was entirely commendable, is thus defeated 
by the carelessness, or worse, of legislators 
itt a State which boasts of a large number of 
able lawyers, some of whom, no doubt, were 
included among the law-makers of the Com- 
monwealth. 


At the annual meeting of the Illinois State 
Bar Association, held last week, the presi- 
dent, John H. Hamline, Esq., in the course 
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of bis address, brietly reviewed the work of 
tiie lortieth general assembly, which recently 
adjourned. The upon that work 
was not complimentary; in fact, it was the 
exact reverse of that. 


verdict 


The speaker found 
that there was but one conceivable explana- 
tion of the eagerness of legislators to put 
private and illegitimate demands above the 
interests of the people, viz., bribery. To use 
Mr. Hamline’s own words: “ Any bill could 
have been forced through that legislature 
provided there was money enough behind 
it.” This, be it remembered, was not the ir- 
responsible declaration of an ambitious poli- 
tician at a mass-meeting, but the deliberate 
conclusion of the president of the Bar Asso- 
ciation of the State, and one of the recog- 
nized exponents of the legal profession of the 
Commonwealth. 


Such a made 


under the circumstances referred to, is well 


statement, 


calculated to startle the honest citizen and 
arouse him to the imminent danger which 
threatens our much-vaunted institutions. It 
need not, however, lead to confirmed pessi- 
mism; rather should it cause a reawaken- 
ing -—a determination to uproot the evil and 
elect a different class of men to make the 
laws. There is more than a suspicion that 
Illinois is not peculiar in this respect, but 
that legislative bribery stalks abroad in most 
of the State capitals. Here is a large and 
fruitful field for the energies of those who 
would see legislation conducted on a differ- 
ent basis. They cannot act too quickly, or 
make their work too thorough. 


It is a general rule, to which the courts 
make few exceptions, that a party is bound 
by the acts of his attorney, and that neither 
ignorance, blunders nor misapprehension of 
counsel, not occasioned by his opponent, will 
constitute reason sufficient for setting aside a 
This 
severity is generally justified by consider- 
ations of public policy, as well as by the 
plain demands of justice. 


judgment or granting a new trial. 


In discussing this 
question, some time ago, we referred to one 
notable case which constitutes an exception, 
viz., that of State v. Jones (12 Mo. App. 93). 
The defendant, in this case, was convicted of 
murder in the first degree, and sentenced to 





| 





death. So far as the record discloses, no 
error was committed by the court in the 
conduct of the trial, and the only ground 
relied upon by the defendant for a new trial 
was the ignorance, imbecility and incompe- 
tency of his attorney, and his gross mis- 
management of the case. Upon a motion 
being made for a new trial, on the ground 
that the defendant's attorney was incompe- 
tent and had been guilty of mismanagement, 
the attorney filed a counter affidavit, in 
which he sought to extenuate his conduct 
and show that the defendant had not been 
prejudiced thereby, and the court severely) 
scored him for his seeming impropriety in 
volunteering an affidavit to prevent his con- 
victed client from obtaining a new trial, and 
reversed the judgment, concluding its opin- 
ion with the following language: “* Modern 
civilization stands aghast at the barbarity of 
the ancient law which denied to a prisoner 
the aid of counsel * learned in the law,’ when 
on trial for his life. The wisdom and hu- 


manity of the present age demand 


that the 
maxim, “Every man is presumed to know 
the law,’ shall be reversed, both in theory 
and in practice, when applied to the legal 
methods of conducting a defense against a 
charge of felony. It would be a 
most unworthy exercise of the judicial func- 
tion to administer the shadow of the law, 
but not its substance. We consider that the 
prisoner here, in effect, went to his trial and 
his doom without counsel such as the law 
would secure to accused of 


every pers¢ mn 


crime.” 


We publish in this number of the ALBANY 
LAw JOURNAL an able and entertaining arti- 
cle from the pen of L. B. Proctor, on Wil- 
liam Wirt’s with the 
Aaron Burr for high treason. It will be 
seen that the learned writer takes a different 


connection trial 


view of that celebrated trial from that which 
has generally been entertained, and that he 
He 


insists that, considering the failure of evi- 


sustains his view with force and vigor. 


dence to convict Burr, the trial was a legal 
travesty; that it was Wirt’s brilliant and ter- 
rible 


denunciatory Burr 


which was the real feature in the case calcu- 


speech against 


of 
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Bthe Commonwealth of 


pcreasing the rights of married women. 
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lated to render the trial memorable, and that 
even this great effort was a failure, so far as 
concerns the production of evidence on the 
it; that it was Wirt’s ex- 
uberant imagination, dramatic power of de- 
scription, and vivid faney which rendered the 


trial to sustain 


Burr in- 
jamous. 


The writer's analytic review of 
\\irt’s speech, his ingenuity and learning, 


and the graceful style in which the article is 
pwritten will render it attractive to all classes 


bof readers. 


New York, N. H. & H. R. 


In Kelly v. 


»Co., decided by the Supreme Judicial Court 
jof Massachusetts (46 N. E. R. 


1036), it was 
eld that an action by a husband for the loss 


of consertin, caused by injuries to his wife 


through the negligence of defendant, will lie, 


ough the wife has already recovered in her 


The 


scourt showed that by the common law it was 


pclear that a husband might maintain an ac- 


tion in is own name alone for an injury to 


is wife which resulted in his loss of 


COn- 


fiumt with her, and the contention of the 


bdcfendant must therefore rest entirely on the 


ground that the husband had lost this right 


fof consortium by reason of the legislation of 


Massachusetts in- 
The 
court held, however, that there had been no 


substantial change in the statutes upon this 
subject since the decision in Bigaouette v. 
and that notwithstanding the prog- 
ress of legislation in giving married women 
the control of their time and actions, this 
right of the husband was not destroyed. 
While the unity and identity of interest 
which, by the common law, existed between 
husband and wife have been impaired, they 
have not been entirely done away with. The 
court continued: 

* The husband's right to compel his wife 
to work for him is abridged, but he still has 
aright to her society and assistance, which is 
different in character and degree from that 
which other people have, or which she is at 
liberty to give to them. By marriage, both 
husband and wife take upon themselves cer- 
tain different duties and obligations towards 


XU 





each other, in sickness and health, which it 
cannot be supposed that the legislature has 
wholly to 


intended A married 


woman may now perform any labor or ser- 


uproot. 


vices on her sole separate account, as her 
husband may; nevertheless each owes cer- 
tain duties to the other which are not an- 
nulled by the statutes (Mewhirter v. Hatten, 
42 lowa, 288). These duties are included in 
the but the 
these duties, or of the right of consortium, 


word ‘consortium; extent of 


need not now be determined. The only 
question presented to us is whether the pre- 
siding justice was right in allowing the jury 
to consider at all the loss of consortium. It 
is argued by the defendant that if a husband 
has a right to recover for loss of consortium 
through an injury caused by negligence, a 
wife also would have the same right, by 
virtue of the existing statute, in case of such 


an injury to her husband; and that this has 


never been held, or even contended for. She 
has no such right at common law, but 


whether she has by statute we do not now 
consider. The question has been considered 
clsewhere, but the decisions are not in har- 


mony.” 


WILLIAM WIRT AT .THE TRIAL OF 
AARON BURR. 





i. trial of Aaron Burr is almost unparalleled 


in interest, and in many respects in im 


portance. Burr stood at the bar proudly pre- 


ninent among the great lawyers engaged in the 
he highest 
Code, 


and, in 


- and against him, accused of t 
with 
the 
opinion of many, already condemned, for he had 
prejudice, the the 
the the 
president to the lowest official, against him. He 


nd darkest crime in the Criminal 


the eyes of the nation upon him, 


the power, the influence and 


unceasing activity of government, from 


was surrounded by spies, secret informers, argus- 


eyed political enemies, to magnify every minor 


incident into the enormity of treason. What 
single individual, without political power, with- 
out great wealth or influence, can successfully 


contend against all this fearful opposition? was 
a question that pervaded the public mind, result- 
ing in the natural answer, ‘ No one can.” 

The this 
the great questions that 
discussed in it, and settled by the opinions of 
Marshall, the chief justice of the United 
States, who presided at the trial, and by the un- 


importance of trial is increased by 


legal arose and were 


John 
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exampled eloquence, learning and skill of the 
counsel engaged in it. 

But them all William Wirt’s speech 
against Burr made the strongest and most en- 
during impression on the public mind of any of 
the arguments delivered on this trial. Though it 
was not the most learned of these speeches, it is 


among 


unequaled in power of sarcasm, in luxuriance of 


fancy, polished, rankling invective, picturesque 
clocution and fervid imagination. As Burke said 
of Sheridan's speech on the trial of Warren 


Hastings, “In vivacity of allusion, beauty and 
elegance of diction, copiousness of style, extent 
of conception and force of imagination, it stands 
uarivaled in the eloquence of antiquity or mod- 
ern times.” Where proof was wanting, and it 
was wanted on the whole trial on the part of the 
prosecution, Wirt supplied it with the creation 
of his fancy; for facts he interposed the fictions 
of his imagination; with Machiavellian’s art, and 
perfect command over the most dazzling figures 
oi speech, he drew a portrait of Aaron Burr’s 
alleged enormous guilt, as terrible as the produc- 
tion of the great Italian painter, the contempla- 
tion which the artist himself insane. 
Wirt drew a frightful picture, and endeavored to 
apply it to Col. Burr; but 
blance. 


of drove 


there is no resem- 

Por generations a part of this speech of Mr. 
Wirt has been declaimed by school-boy orators, 
mouthed by ambitious elocutionists, and quoted 
indubitable 
proof of his guilt as a traitor to his country, 
when, as we have said, there was not a particle 
of proof on which to hang these withering and 
brilliant denunciations. who heard these 
repeated declamations believed they were listen- 
ing to the evidence adduced on the trial of Burr, 
and indignation against him and contempt 
his memory were the result. Perhaps nothing in 
the whole career of that great and unfortunate 
man did so much to so cruelly blacken his mem- 
ory as this speech of William Wirt. Let us ex- 
amine a synopsis of the evidence given on the 
trial of Burr, and learn on what false foundation 
this speech was made. 

With the exception of the great arguments to 
which we have referred, the trial was an ignoble 
failure, for the want of evidence against Burr 
rendered it almost a travesty. In his opening 
address, Mr. Hay, the attorney-general, informed 
the jury that he had abundant evidence to prove 
the overt acts of treason against Burr alleged in 
the indictment; that this evidence would show 
that he assembled a large body of armed men on 
Blennerhassett’s Island, with 


by the enemies of Aaron Burr as 


Those 


for 


whom it his 
intention to wage war against the Spanish prov- 
inces and capture New Orleans; that he intended 
to detach the loyalty of the people of that coun- 
try from this, and establish an independent gov- 
ernment there, of which he was to be the head, 


was 
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and thus dismember the Union; that for the pur-§ 
pose of accomplishing these treasonable designs 
he made two long visits to the western country, 
and finally, in the autumn of 1806, he visited 
New Orleans; that men were actually enlisted} 
and drilled, armed boats built on the waters oj 
the Ohio river, and provisions purchased to anf 
immense amount; that heavy cannon, mortars,@ 
muskets, swords and every deadly instrument oiff 
war was provided for a powerful, well-disciplined® 
army; that it was nearly ready to move on New§ 
Orleans, when the dispersed, their® 
captured, the taken and thee 
whole campaign interrupted by the troops of the 
government. 4 


nen were 


arms gunboats 


After lengthy arguments on preliminary ques- 
tions, among which was a successful motion of 
Col. Burr for a subpcena deuces tecum to compelh 
Thomas Jefferson, president of the United States,) 


to appear before the court as a witness, andy 
bring with him certain documents which were 
important for the defense, the attorney-general}} 


introduced the evidence on the part of the peo- 
ple. Fifteen not 
whom established a single fact that amounted to 
an overt act of treason, or a single material alle- 
gation in the indictment. 
that Burr 
Island, the scene of the alleged treason; but itt 


witnesses were sworn, one of 


It was not even shown 


clot ASB ide Fam se Tae ee 


was present on _ Blennerhassett’s#} 





was proved by the people’s witnesses that 
was two hundred the 
Kentucky. 

It appeared bytheproof of the people’s witnesses 
Hay 


hee 


miles away, in State o 


that the armed gunboats in which, as Mr. 
alleged, the army and Mr. Burr were to descend 
the and take New Orleans, they 
strongest fortified city in the nation, were fifteen? 
in number, ten feet wide, forty feet long, andy 
constructed exactly like the flatboats used on the 
Mohawk river. When the describing® 
this formidable (?) flotilla was given, it created 
a ripple of laughter throughout the court-room§ 
It was shown that Mr. Hay’s large and invinci- 
ble army consisted of from twenty to twenty-fivell 
men, a few of whom had rifles, two or three shot 
guns, and one man a brace of pistols. The evit} 
dence showed there were no cannon, no drilling 
of troops or enrollment of men, and finally none 
of the “pomp and circumstance of treasonabli 
war,’ upon which the attorney-general dilated 
with so much. eloquence. It was proved that 
two men with shotguns were seen to go into the 
woods and to return, after a few hours’ absence 
with half a dozen squirrels they had killed. It 
was proved that the famous Comfort Tyler, wh¢ 
had charge of the boats, purchased about eight 
or nine hundred dollars worth of provisions, con- 
sisting of pork, flour, meal and stores. It was 


Mississippi 


evidence 


proved by nearly all the witnesses sworn that 
the men present with Mr. Tyler had engaged te 
emigrate with him to Nachitoches, on the Red 
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river, where Tyler, Burr, Governor Allston, of 

here Tyler, Burr, Governor Allston, of South 
South Carolina, Col. Swartout, and several other 
wealthy gentlemen, had purchased an immense 
tract of land, which they were intending to colo- 
1 c. 

Commodore Truxton, who testified on the part 
of the people to several conversations with Burr 
coneerning his intentions in the expedition down 
the river, stated he always understood that it 

is the design of Col. Burr and these gentlemen 
we have mentioned to colonize the tract of land 


whichthey had purchased,and that the men present 


on Blennerhassett’s Island were emigrants to settle 
further testified that he | 


n the lands. Truxton 
regarded Col. Burr as too good a soldier to at- 
tempt to capture New Orleans, strongly fortified 
Mohawk flat- 


boats and thirty men, some of whom were armed 


is it was, with fifteen or twenty 


with shotguns, rifles and a brace of pistols, with- 


out cannon or other munitions of war; that in 
his conversation with Mr. Burr respecting his 
military and naval subjects and the Mexican 


expedition, he always said they depended on the 
event of war with Spain, which he was confident 
would that in that 
Mexican expedition would aid the 


soon be declared; event the 
government 
in conducting it. 

Gen. Eaton testified to frequent, rambling and 
with Burr in regard 


contradictory conversations 


to his plans touching his proposed descent down 


the Mississippi; that from these admissions 
Eaton was convinced Burr’s designs were dan- 
gerous and treasonable, and yet, on his cross- 


testified that he waited on 


several times and strongly urged 


examination, Eaton 
the president 


Burr's appointment as minister to England. 


Dudley Woodbridge, a witness for the prose- 
cution, testified that Blennerhassett was totally 
unfit for any military duty; that he was very 
near-sighted, and could not distinguish a man 
from a horse ten steps away; that he was a man 


of moderate means, considerably embarrassed: 
that he was regarded as a man of talents and of 
that the the 
was considered a man having every 


other 


literary taste; among people of 
country he 
kind of sense, except common-sense; in 
words, that he had more of other than common- 
that he 
taste for music, and gave a little attention to the 
Mr. Woodbridge further 


government troops in a 


sense; cultivated, with some success, a 
study of chemistry. 

testified that the 
hostile manner were approaching the home of 


\Irs. Blennerhassett, she left it, taking a part of 


when 


her husband's library; that the remainder was 
taken by the troops, who broke into the house, 
destroyed the furniture, mutilated the rooms, 


helped themselves to Blennerhassett’s wine, and 


desecrated the grounds. It was further testified 


by Woodbridge that the troops seized Mr. Burr’s 


property, consisting of boats, provisions and 














stores, to the amount of many thousand dollars, 
for which no recompense was ever made. 

It also appeared in evidence that when Burr 
descended the Mississippi, en route for New Or- 
leans, as Mr. Hay had stated in, his opening, he 
did so in an elegant yacht, furnished by Major- 
General Wilkinson, of the United States army, in 
On 
3urr landed at 


comimand of the department of the southwest. 
his voyage down the Mississippi, 
many of the principal cities, where he was received 
with ovations and every public demonstration of 
New Or- 
leans he was received by Governor Claiborne, the 


respect and honor. On his arrival at 
mayor of the city, all the other principal officials 
of the State and city, and tendered a banquet of 





WILLIAM 


WIRT. 


original painting in the Congressional Library at 
Washington. 


unusual elegance and luxury; he reviewed the 
troops of the State, and was the city’s honored 
guest for two weeks. 

\t the close of the evidence of the eight wit- 
nesses, Mr. Burr insisted that the counsel for the 
people should adduce, without further delay, all 
the testimony they had relating to an overt act of 
that, notwithstanding had 
elapsed since the evidence in this case was opened, 


treason; two weeks 


there had not been any overt act of war, tumult 


or insurrection, nor the semblance of overt 


act, proven, and he, therefore, moved the court to 


any 


direct the attorney-general to produce all his evi- 
dence of the overt acts charged in the indictment. 
The chief justice decided Mr. Burr’s motion in or- 


der, but suggested that it be postponed. A long 
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discussion followed, at the conclusion of which the 


attorney-general said he would produce other 


witnesses, by whom he expected to prove overt 
acts of treason. Accordingly, two witnesses wert 


sworn and examined by him, who totally failed to 


establish any fact that had the color of an overt 
act. The attorney-general made no offer to pro 
duce further evidence to prove an overt act of 


treason. 


This brought the counsel for the deferise to sub 
mit the following questions for the consideration 
of the court: 

1. Whether there can be treason in levying war 
without the employment of force 

2. Whether, under the Constitution of 
United States, a person who, it is admitted, would 
be an accessory in felony, can be considered as 


t principal in treason, in levying war. 

3. Whether. under the form of this indictment, 
charging Col. Burr with having done the acts per- 
sonally, any evidence of a derivative or accessorial 
agency can be admitted. 

4. And if such evidence of derivative or accesso 
rial treason were to be admitted under the indict 
ment, whether the real principal ought to be first 
convicted. 

5. Whether there can be any treason without the 
exercise of actual force or an overt act or acts. 

6. Since, according to the proof, Burr was not 
present on the scene of the alleged rebellion, and 
Blennerhassett was, if there were an insurrection 
there, was not Blennerhassett the principal, and 
Burr an accessory, and must not a conviction of 
the principal be shown before the accessory can 
be convicted. 

It was in reply to these interrogatories that Wil 
liam Wirt made the brilliant speech to which we 
have alluded. He discussed the principal leading 
questions with ability, keen sagacity and practical 
He attempted to show that, although Burr 
was not present on Blennerhassett’s Island, he was 
the 
His argument will always be read 


logic. 


there constructively, and therefore principal 
in the crime. 
by the professional reader with interest and in- 
it the 


parallel he drew between Burr and Blennerhassett. 


struction; was rendered memorable by 
in his ingenious attempt to demonstrate the stu- 
pendous guilt of the former, and by the terrible 
invectives he launched upon him. 

We have seen all the evidence the United States 
government could bring against Burr on this trial: 
now let us see what use Wirt made of it in his 
speech, which must be regarded an offspring of 
genius, classical taste and fervid imagination, equal 
to the triumph of his pen in writing the 
Spy.” Let us see if it is a triumph of forensic 


sritish 


learning, strength and truth. 


“Having shown, I think, on the grounds of 
law,” he said, “that the prisoner cannot be con- 
sidered as an accessory, let me press the inquiry 


whether, on the ground of reason, he be a princi- 


| 
} 
| 
| 
| 





_ 
pal or accessory; and remember that his project \ 
was to seize New Orleans, separate the Union an 5 
erect an independent empire in the west, of whicl 
he was to be the chief. This was the destinatior 

of the plot the conclusion of the drama. Wil 

any man say that Blennerhassett was the principal 

ind Burr the accessory? Who will believe tl 

Burr, the author and projector of the plot, whol 


raised the forces, who enlisted the men, and wl 


procured the funds for carrying it into execution gy tic 
was a mere cat’s paw? Will any man believe that 
Burr, who was a soldier, bold, ardent, restless anda 
jiring, the great actor whose brain conceived 
1d whose hand brought the plot into operation, ( 
could sink down into an accessory, and that Blen iF 
ierhassett could be elevated into a principal? He 
wot startle at once at the thought. Aaron Burr,® 
the contriver of the whole conspiracy, to every- a 





body concerned in it was as the sun to the planets 
Did he 
respective orbits and give them their light, their i 
heart, their motion? ” a 





which surround it. not bind them in their } 


Where was Mr. Wirt’s proof of any or either off 
On what authority did he 
say that Burr’s plans were to seize New Orleans? r 
What forces did he raise? What men did he en- e) 
list? What plot was proved of which he was the bl 
author? 


the charges thus made? 


What men did he “ bind in their respec 





tive orbits, and give them their light, their heart. 
But he continues in a bolder andy r 

e . 6 

more inventive course: e 


their motion?” 


“Let me put the case between Burr and Blen-§ 
i 
nerhassett. Let us compare the two men and set- 


tle this precedent between them. 





“Who Aaror Burr is we have seen already. If 
will add that. veginning his operations in New} 
York, he associated with men whose wealth is tof 


supply the necessary funds. Possessing the main-§ 
springs, his personal labor contrives all the ma-} 
chinery. Pervading the continent from New York 
to New Orleans, he draws into his plan, by every s 
allurement he can contrive, men of all ranks and 
conditions. His recruiting officers are appointed; 
Civil 
life is indeed quiet upon the surface, but in its 


men are engaged throughout the continent. 


ae ce 





bosom the man has contrived to deposit the mate- 
rial which, with the slightest touch of his match, 
will produce an explosion to shake the continent. 
All this his restless ambition has contrived: and 
in the autumn of 1806 he goes forth to apply the§ 

match.” stl 


Scone 


reader that, with all 
Burr, appointing his « 
men throughout the § 
“depositing material 


Does it not appear to the 
this immense preparation of 
recruiting officers, engaging 
continent, enlisting troops, 
in the bosom of civil life which, with the slightest 
touch of his match, would produce an explosion 
that would shake the continent,” only eight or ten 
witnesses could be found by the whole force and 
power of the United States government to testify 0 


against him, not one of whom could relate a single 





brad MIR EI 











very & 
A 
™H 
ited; | 
Civil B 
1 its 
late- : 
itch, 
1ent. & 
and® 
- the ’ 
1 all 
r his ‘ 
the Z 
erial 
htest 
sion 
r ten 
and 
stify 
ingle 


XU 


THE ALBANY LAW JOURNAL. 





distant of Aaron 
}urr to perpetrate the great crimes thus charged 


him; that 


ict showing even a attempt 
even the semblance of an 


But he 


against not 


ert act of treason could be proved? con- 


1ues with the question: 


Who is Blennerhassett? A Ireland: 


native of 


man of letters; he fled from the storms of his 
own country to find quiet in ours. On his ar 
al in America he retired even from the popula 


on of the Atlantic States, and sought quiet and 


itude in the bosom of our western forests. But 


carried with him taste, science and wealth; and 


lo! the desert smiled! Possessing himself of a 
eautiful island in the Chio 
lace, and decorates it with every romantic em 
lishment of fancy. A shrubbery that Shenstone 
ght have envied blooms around him. Music 


it might have charmed Calypso and her nymphs 
his. An extensive library spreads its treasures 
before him. A philosophic apparatus offers to him 
nature. Peace, 


the secrets and mysteries of 


nquility and innocence shed their mingled de- 


rhts around him enchant- 


to 


and graced with 


And, to crown the 


ents of the scene, a wife, who is said have 


een lovely even beyond her sex, 
very accomplishment that can render it irresisti- 


; 1 7 
lim with het 


ble. had blessed love and made him 
he father of several children. The evidence must 
mvince you that this is but a faint picture of the 


real life.” 


‘In the midst of this peace, this innocent sim 





‘ity and this tranquility, this feast of the mind 
pure banquet of the heart, the destroyer 

( es; he comes to ¢ nge t -adise into hell 
t the flowers do not wither at his approach. A 
iger presents himself. Introduced to their 
lity by the high rank which he lately held in 

s country, he soon finds his way to their hearts 
the dignity and elegance of his demeanor, the 
light, beauty and grace of his conversation, the 
seductive and fascinating power of his address 


was thr 





Eden when the serpent en- 


state ol 


tered its bower. He breathed into the unfortunate 
Blennerhassett the fire of his own courage; a 
rst for glory and great enterprises, for .all the 
rm, bustle and hurricane of life. In a short 
the whole man is changed, and in a short 

his former delights are relinquished. Greater 

bic have taken possession of his soul. He 
s been taught to burn with restless emulation at 
the name of great conquerors. His enchanted 


land is destined soon to relax into a wilderness, 
nd we soon find the beautiful and tender partner 
of his bosom shivering at midnight on the winter 
ban the tc 


iks with 
Yet this un- 


of Ohio, and mingling her ars 

torrents that froze as they fell. 
fortunate man, thus ruined and undone, and made 
to play a subordinate part in this grand drama of 
suilt and treason, is to be called the principal 
offender, while he by whom he was thus plunged 
Is this 


j ; ; ¢ > 
in misery 1s a mere accessory! reason! 


Is this law? Is it humanity? Sir, neither the 
human heart nor the human understanding will 
bear a perversion so monstrous and so absurd, so 


revolting to reason! 


‘Upon the whole, sir, reason declares Aaron 
Burr the principal in the crime, and confirms 
herein the sentence of the law and the evidence. 


lt cl 


derive his 


did not 
guilt from the men on the island, but 


is from the evidence that Burr 


ar 
imparted his own to them.” 
When the readers of this speech, or the listen- 


to 


boys, 


ers it when declaimed by ambitious school- 


are touched by tearful sympathy for the 


at 
the Ohio, and 


beautiful wife of Blennerhassett, “ shivering 


midnight on the winter banks of 


mingling her tears with the torrents that froze as 
they fell,” her home ruined, and then turn to the 
proof in the case, given by the witnesses for the 


and 


Was arrive 


it that this beautiful 
from her home by 


find from 


prosecution, 


woman n the rough, 


licentious, brutal militia of Woods county, her 
home desecrated and ruined by them; that Blen- 
nerhassett was, before his acquaintance with Burr, 
yn the eve of bankruptcy, nearly a physical wreck, 
ind find no proof that Burr was guilty of any of 
these offenses xed against him in regard to 


1 


el that the lawyer was lost 





rm] 1 
Blennerhassett. 


] 


is fancy, or his imagination and poetic frenzy, 
indeed, that 


Iz-1 1 7 


juence, I1K 


eel, 


e the prismatic glass, 


Its gaudy colors read on every side.” 


This celebrated case a close in 


was brought to 


the afternoon of August 20, 1806, by the argument 


of Luther Martin, one the counsel for Burr, the 


of 


greatest lawyer of his time. His speech appealed 


powerlully to the intellect, the reason and good 
[ His 
not to captivate by brilliant painting, picturesque 
but by 


soning and matchless learning to enlighten the 


sense of his object seemed to be, 


learers 


image, or startling figure earnest, close 
ime 
court as to the truth and justice of his defense. 

He based his argument on the following points: 
‘Under the 


‘an | 


Constitution,” he said, “no person 


ve convicted of treason unless on the testi- 
ony f 


that the act must be war 
innocent act, 


of two witnesses; 
in itself, not an rendered treason- 
able by evidence of confession or extrinsic cir- 
cumstances. There must be some actual force or 


violence to constitute the crime of levying war; 
in other words, there must be an overt act proved 
by two witnesses: that testimony on this point 
must be notorious, actual and unequivocal; that to 
constitute levying war against the United States 
requires the assemblage of men ready to act, with 
to do some treasonable or warlike act, and 


intent 
armed in a warlike manner; that to render a per- 
son guilty of treason he must have been present 
and taken an active part in treasonable acts.” 

Martin concluded his great argument in the fol- 
lowing eloquent peroration: 


“We have been told, sir, by the attorney-gen- 
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eral, in his opening, that he had abundant proof 
of the existence of a great and formidable rebel- 
lion inaugurated by Aaron Burr, with his head- 
quarters on Blennerhassett’s Island, from whence 
he was about prepared to strike a powerful blow 

a blow that would dismember the Union. He in- 
sisted that Burr was prepared to do this, with well- 
drilled 
munitions of war, gunboats and small arms of 
kind; that the country is alarmed from 
Maine to New Orleans, arming to crush this dan- 
gerous rebellion. 


troops, provided with heavy ordnance, 


every 


If this formidable array exists, 
how easy it would be for a powerful government 
to prove it, or some small part of it. Has this 
been done? Henry IV. fell a_ sacrifice to the 
machinations of the Jesuits —they predicted his 
fall, and he fell. The enemies of Aaron Burr have 
compassed his death on the scaffold as subtle and 
as powerful as those which hurled an English 
monarch from his throne. In the conflicts of 
political animosity justice may be forgotten, or 
sacrificed, to mistaken zeal and prejudice. We 
look up to the judiciary to guard us. Of one thing 
I am certain — that 
quences; 


will disregard 
that you will determine 
let the result be what it may.” 

On Monday morning, August 31, 1806, Chief 
Justice Marshall pronounced an opinion, which 
placed him first among the great jurists of the 
world. 

“This indictment charges Aaron Burr with 
levying war against the United States, alleging an 
overt act of levying war. That overt act must be 
proved, according to the Constitution and the act 
o 


you conse- 


fiat justitia,’ 


It is as follows: 


a 


congress, by two witnesses. 
by a single witness. The presence of the accused 
is an essential component part of the overt act, 
and there is not only no witness of his actual legal 
presence, but the fact of his absence is not contro 
verted. 


It is not proved 


This opinion does not comprehend the 
proof by two witnesses that the meeting on Blen- 
nerhassett’s Island was secured by the accused. 
On that point the court withholds its opinion for 
the present, as it is understood, from the state- 
ments made by the prosecution, that such evi- 
dence exists; let it be offered, and the court will 
decide upon it. It is proper to say that no overt 
act of treason has yet been proved to have been 
committed by any person or persons on Blenner- 
hassett’s Island. The attorney-general informed 
the court that he had nothing to offer to the jury 
of evidence or argument, and that he must leave 
the case with the jury. 

“The jury,” said the chief justice, “ have heard 
the opinion of the court on the law in this case. 
They will apply it to the facts, and find a verdict 
of guilty or not guilty, as their consciences may 
direct.” 

The jury retired, 
verdict that, 

“We, the jury, 


and in a short time returned a 


find that Aaron Burr is not 





We 
th« 
was entered in the min 


proved to be guilty under the indictment. 


therefore, find him not guilty,” whereupon 


verdict of “not guilty ” 
utes of the court. 

Thus ended the first, and, in some respects, the 
greatest, trial for treason recorded in American 
legal history. 


| ord 


George Gordon for an offense similar to that o 


Reading it forcibly reminds us o 


erskine’s remarks on the defense of Lord 


Burr's, with a like failure of the prosecution’: 
evidence. 
“O fie! O fie! fie!” 


the jury when the evidence closed. 


exclaimed his lordship to 
“Ts the intel 
lectual seat of Justice to be thus impiously shaken? 
Are 


appointed and abused? 


your benevolent propensities to be thus dis- 
Does the prosecution wish 
you, while listening to this evidence, or this fail 


ure of evidence, to connect it with unforseen 
consequences, in spite of reason and truth? Is it 
their object to hang a millstone of prejudice 
around the neck of an innocent man to sink 
him? If there be such men, may Heaven forgive 
them for their attempt, and inspire you with 


fortitude and wisdom to rise superior to preju- 
dice, popular clamor, family hatred and jealous 
enemies: to do your duty with calm, steady and 
reflective minds. There is no evidence against 
the accused, and they ask you to send him to the 
scaffold public and the hatred of 
political enemies.” L. B. Proctor. 
Avpany, July, 1897. 


on opinion 


Notes of Cases. 

In Loudoun y. The Eighth Avenue Railroad 
Co. (16 App. Div. 152), decided by the Appellate 
Division of the New York Supreme Court, First 
Department, a somewhat novel question was de 
cided. The evidence showed that there had been 
a disclosure by one of the medical witnesses for 
the defense of facts, knowledge of which he had 
obtained as the physician of the plaintiff. 
thereupon 


Counsel 
reflecting 
upon the character of the witness, and read the 
sections of the Code prohibiting disclosures of 
This the Ap- 
pellate Court held was proper, saying: “ The coun 
sel was justified in calling the attention of the 
jury to the fact of this violation of law, of this 
failure of appreciation of the duties of a profes- 
sional man to his patient, and the flagrant abuse 
of the position which he occupied. 


made several observations 


such professional communications. 


Tt cannot be 
said that too severe language was used in criticis- 


ing the conduct of a physician who would thus 
Counsel have a right to criti- 
Tf it is the subject 
of an inadversion, they have a right to bring the 
attention of the jury to it, and it is not error in 
the court to permit counsel to exercise this right.” 


betray his patient. 
cise the conduct of witnesses. 
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Judge Kirkpatrick, in the United States Circuit 
urt, at Trenton, N. J., has decided in favor of 
government in its appeal against the B 


albach 


nelting and Refining Company, holding that 


d bullion imported into this country for refin 


e in bond must pay duty on the entire weight 


ported, and not upon the weight of lead after 


ld, silver, ete., and refuse have been extracted. 


lge Kirkpatrick, in his decision, overrules th 


ard of general appraisers, who ruled that * thi 


rchandise, which was entered in bond for re 


ing or smelting, is known in trade as base bul 


m or lead bullion, and that it is not, in fact, nor 


it commercially, known as pig lead or lead in 


gs. The bullion is in pigs or bars of about to 
pounds each, and contains about 97 per cent. o 
lead, the remaining three per cent. being gold, 
silver, copper and various impurities. “It is in 
evidence,” the board continues, “that the value of 


pure lead is about two and three-tenths of a cent 

pound in bond, while the value of the bullion in 
question is nearly ten cents a pound, thus show 
ng that the lead is far from being the component 


iterial of chief value, and that, on account of its 


ost, if for no other reason, the article is unsuit 
able for use as lead. We are of the opinion that 
he merchandise is metal in a crude form, requir 


that it 
1894, and that the re 


refining or smelting: is covered by 


ection 21, act of August, 


fined metals produced from it are dutiable at the 
tes provided by law under regulations of the 
cretary of the treasury upon entry for domestic 


consumption, and not upon the gross weight of 
the bullion.” 

In Weston y. 
Judicial Court of 


N. E. 


Jordan, decided by the Supreme 
Massachusetts, in May, 1897 (47 


Rep. 133), it was held that where a custo 
mer bought stock through a broker, and paid him 
part of the price as margin, and the broker under 
took to carry the stock, but failed to keep it or 
ny stock of the same kind, in his hands, and was 
unable and re fused to deliver such shares on de- 
mand, and the customer subsequently paid to the 
broker the balance of the price, and received the 
number of shares bargained for, which were then 
worth more than the sum paid, having reasonable 
cause to know that the broker was not then sol 
vent, and had procured the shares by purchase in 
the market, the transaction was a preference in 
violation of the insolvent laws, to the extent of the 
excess of the value of the shares delivered above 
the sum then paid, since, on the broker’s refusal 
to deliver, a right of action accrued to the custo 
would he 


mer, which provable in 


‘ debt,” under Mass. 


insolvency 
gainst the broker as a Pub 


St s7 § 26. 


c.. 157, 3 
In People v. 
Court of 


Lewis, decided by the Supreme 
May, 1897 (48 Pac. R. 
1088), it-was held that a person attacked in his 


California, in 





own house is not necessarily obliged to retreat in 
The follow- 
ing is from the opinion reversing a judgment of 
the 
Upon the law of seli-defense, the court instructed 


order to justify killing his assailant. 


conviction of defendant of manslaughter: 


the jury as follows: * The defendant is not neces 
sarily justified because he actually believed that 
he was in imminent danger. When the danger is 
only apparent, and not actual and real, the ques 
Would a the 


circumstances, be justified in such belief? If so, 


If this was de- 


tion is, reasonable man, under all 
the defendant will be so justified. 
fendant’s position, it was his right to repel the 
ageression, and fully protect himself from such 
If he could have withdrawn from 
it was his duty to retreat. Between his 
duty to flee and his right to kill, he must fly, or, as the 
bo But by this 
is not meant that a party must always fly, or even 


apparent danger. 
the danger, 


s have it, must retreat to the wall. 


attempt flight. The circumstances of the attack 
may be such, the weapon with which he is 
menaced of such a character, that retreat might 
well increase his peril. By ‘retreating to the 


wall’ is only meant that the party must avail him- 
of 
escape by which his danger might be averted and 


self of any apparent and reasonable avenues 


the necessity of slaying his assailant avoided. If 
the attack is of such a nature, the weapon of such 
a character, that to attempt a retreat might in- 
increase the danger, the party need retreat no 
further.” 

The 


dered an important decision construing the 


New York Court of Appeals recently ren- 
Jank- 


ing Law The case was that of the Murray Hill 
Bank’s application for a voluntary dissolution. 
The question was whether a bank had the right to 


institute proceedings for a voluntary dissolution 
had 
The court held that after the superintendent of 
banks, acting under the provisions of the Banking 
Law, 


after the superintendent taken possession. 


has taken possession of the assets of an’ 


insolvent bank, with the intention of having an 
action brought by the attorney-general to dissolve 
the corporation, it is then too late for the directors 
of the bank to institute proceedings for voluntary 
dissolution. Such an action by the attorney-gen- 
eral takes precedence of a proceeding under the 
Code by the directors for voluntary dissolution, 
notwithstanding the proceeding was commenced 
prior to the action, but subsequent to the time 
when the superintendent took possession of the 
bank. Both the action and the proceeding cannot 
be carried on together. 





Travelers’ Protective Ass’n of 
America, decided by the U. S. Circuit Court of 
Appeals, Eighth Circuit (80 Fed. R. 368), it was 
held that a benefit certificate insuring against 
“death by accident’ does not cover a case where 
the insured was shot in a quarrel in which he was 


In Taliaferro Vv. 
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the aggressor, and violently attacked his adver- 
sary with a pistol, accompanying the act with the 
exclamation that he must have revenge, and warn- 
ing his adversary “to put himself in shape.” The 
court said, in part: “ The case on which counsel 
for the plaintiff in error appears to place most 
Association (126 Mo. 104, 
114; 28 S. W. 877), but in that case, while it ap- 
peared that the deceased had engaged in a quarrel 
which he might very well have avoided, it did not 


reliance is Lovelace v. 


appear that he had drawn a weapon of any sort, or 
that he knew, when he engaged in the quarrel, 
that his opponent was armed. So far as the case 
showed,the deceased had no reason toexpect, when 
he engaged in the that it would 
result in any bodily harm to either party, and for 
that reasom the court apears to have held that the 
unexpected result of the affray was an accident, 


rencounter, 


The case 
in question, and the other cases to which our 
attention been particularly invited, to wit, 
Hutchcraft’s Ex’r v. Travelers’ Ins. Co. (87 Ky. 
300, 8 S. W. 570), Phelan v. Insurance Co. (38 Mo. 
App. 640), and Supreme Council Order of Chosen 
Friends v. Garrigus (104 Ind. 133, 140; 3 N. E. 
818), are clearly distinguishable from the case at 
bar. According to the undisputed facts disclosed 
by the present record, the deceased voluntarily 
engaged in an encounter with deadly weapons, the 
result of which was not an unlikely result, but was 


so far as the deceased was concerned. 


has 


such as any reasonable person might have fore- 
seen.” 


_ _ 


LIBEL. 


REQUISITES OF PUBLICATION PRIVILEGED 


MATTER. 





Court or APPEALS. 
June, 1897. 


Grorce W. Youmans, as Administrator, &c., of 
William Youmans, Deceased, Respondent, v. 
SHERRILL E, Smirtu et al., Appellants. 

An action to recover damages for libel cannot be 
maintained upon proof simply that the libel- 
ous words were composed and were in exist 
ence as written or printed matter, without 
being known to any one except the author 
and the Unless communicated to 
some third person no damage, either actual or 
presumed, can result. 


victim. 


Printing a libel is regarded as a publication when 
possession of the printed matter is delivered 
with the expectation that it will be read by 
some third person, provided that result actu- 
ally follows. He who furnishes the means of 

circulation, knowing, or having 
reasonable cause to believe, that it is to be 
used for that purpose, if it is in fact so used, 
is guilty of aiding in the publication and be- 
comes the instrument of the libeler. 


convenient 








When an attorney, before trial, prepares and cir- 
culates among his witnesses printed questions 
containing matter reflecting injuriously upon 
the character of the party against whom they 
are intended to be used, and the questions are 
such as the attorney might reasonably sup- 
pose would be material and pertinent upon the 
trial, they cannot be made the subject of an 
action for libel, either against the attorney or 
the party who printed them, but are treated in 
law as privileged matter. 


Appeal from a judgment of the General Term J 


of the Supreme Court in the Fourth Judicial De 
partment, entered on the verdict of a jury. 
This action was commenced in May, 1890, by 


William Youmans, a practicing attorney, residing 
in the village of Delhi, against the defendants, 
who published a newspaper and carried on a 


printing business at the same place, to recover 


damages for the publication of certain printed 


matter alleged to be a libel upon the plaintiff 


The defendants, by their answer, admitted that 


they printed the matter in question, but denied J 


that they published it, and alleged that whatever 
they did was privileged. On the trial it appeared 
T888, one 
had presented a petition to the General Term of 
the Supreme Court, alleging that the said William 
Youmans had “ for a long time been guilty of dis- 


that, in November, 


reputable and unprofessional conduct, and corrupt 
and venal acts and practices,” and asking that he 
Thirty 


five specifications of assault and battery, perjury, 


be deprived of his right to practice law. 


defamation, malicious prosecution, dishonesty, op 
pression of clients and others, and the use of vile 
&c., &c., were set 
forth and supported by the affidavits of eighteen 
Mr. Youmans filed a denial, supported 
by the affidavits of fifty-four witnesses, and the 
the a referee to take the 
proofs and report the same at a later term. In 
preparing for the hearing before the referee, Cal- 
vin H, 
pared a list of “ questions to be asked” during the 


epithets towards neighbors, 
witnesses. 


court sent matter to 


ell, the attorney for the petitioner, pre- 


irvestigation, and taking it to the printing office 
of the defendants, in their absence, and without 
their knowledge, employed the foreman in charge 
to print fifty copies of the same, stating that “he 
wanted them printed for the purpose of handing 
a copy to each witness, to be used in the disbar- 
ment suit.” The copies were printed accordingly 
and delivered to Mr. Bell, who paid for them, and 
neither of the defendants knew anything about 
the matter until afterwards. The questions which 
were not published either in the newspaper or 


otherwise, as herein stated, were as follows: 


“ QUESTIONS TO BE ASKED: 
“From the speech of people, what is Mr. You- 


nans’ general character in the 
which he lives? Good or bad? 


community in 
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Richard Whigham J 
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‘What is his general character for truth and 
acity? Good or bad? 

‘What is his general character in respect to 
iring false witness? Good or bad? 
“What is his general character in respect to 
sulting, traducing and villifying people? Good 
bad? 

What is his general character in respect to 


e promotion of virtuous actions, good principles 


nd good conduct? Good or bad? 


‘What is his general character in respect to 


entious, obscene and vyulgar conversation? 
Good or bad? 

‘What is his general character in respect to 
is attacking and doing bodily harm to people? 
(Good or bad? 


“Whilst you have known him, what has his in 


luence as a lawyer been on the people where he 


re sides? Good or bad? - 

Mr. Bell mailed a copy of the questions to 
arious persons who were subpcenaed by him as 
vitnesses in said proceeding, but, so far as ap 
pears, made no other use thereof. No evidence 
as given tending to show express malice on the 
art of the defendants or either of them. At the 


close of the evidence, the counsel for the defend 


ants asked the court to direct a verdict in their 


vor, upon the ground that their action, through 
their foreman, was privileged; that they never pub 
and that 


the delivery of the copies to Mr. Bell, the attor 


lished nor circulated any of the papers, 


icy in the disbarment proceédings, for use therein, 
was a privileged delivery. The motion was denied, 
exception was taken and the case submitted to the 
jury, who found a verdict in favor of the plaintiff 
of $1,000. Upon appeal to the General 


or the sun 


that attirmed the judgment rendered 


Circuit, 


Term court 


t the and the defendants now come here 


W. 
Youmans 


H. 


and 


Johnson for 


’ Charles L 


Countryman and 
W. 


\ndrus for respondent. 


edwin 


ippellants; Geo. 


Vann, J.— The appellants do not deny that the 
jury could lawfully find the words in question to 
be libelous, but they contend that they were not 
published within the meaning of the law relating 
to the subject, and that even if published, they 
were privileged. 

\n action to recover damages for libel cannot 
be maintained upon proof simply that the libelous 
vords were composed and were in existence as 
vritten or printed matter, without being known to 
Unless 
communicated to some third person, no damage, 
As said by 


“until the publication the act is 


ny one except the author and the victim 


either actual or presumed, can result. 
a learned author, 
not complete in its mischief; before it is dispersed 
abroad it can produce no present or actual injury, 
cither to the public or the individual, and until 
then there a locus penitentie the part 


is on 





of those concerned in the composing and writ- 
(Holt’s Law of Libel, 281.) 
Printing a libel is regarded as a_ publication 


ing.” 


when possession of the printed matter is deliv- 


cred with the expectation that it will be read by 


me third person, provided that result actually 
follows. He who furnishes the means of conve- 
nient circulation, knowing, or having reasonable 


cause to believe, that it is to be used for that pur- 
pose, if it is in fact so used, is guilty of aiding in 
the publication, and becomes the instrument of the 
City Hall Rec. 
Burdett, 4 B. & Ald. 95, 143; Rex v. 
Barnard, 304: Baldwin vy. 
Black. 


107. 


libeler. (Trumbull v. Gibbons, 3 


o7: Rex v. 
Clerk, 1 
W. 


105, 


Elphinstone, 2 
Mod. 
Towns 
Hall on 


Libel, 293: 2 Starkie on Slander, 225; Odgers on 


Yep. 1037: The King vy. Paine, 5 


Bishop’s Criminal Law, § 927: 


hend on Slander and Libel, $$ 104, 115: 


Libel and Slander, *157: Flood on Libel and 
Slander, 46; Cooke on the Law of Defamation, 
138.) 

It is very clear from these authorities that as 
the defendants, through their agent, printed the 


libel and delivered the printed copies to the 


author, knowing that he intended to submit them 
to various persons to be read, they became liable 
the that third 
libelous provided the 


as publishers from moment any 


person read the matter, 
vords were not privileged. 

The question of privilege is not so easily dis- 
posed of, not because the law relating to the sub- 
ect is unsettled, but because its application to a 
The law 


werning the privilege of parties and their coun- 


novel state of facts is somewhat difficult. 


ar as applicable to the case in hand, was 
ell stated by March v. Ells- 
orth (so N. Y. 309, 311), as follows: “ A counsel 

party conducting judicial proceedings is privi- 


el, so f 


Judge Grover in 


1 


eged in respect to words or writings used in the 
ourse of such proceedings reflecting injuriously 
upon others, when such words and writings are 
material and pertinent to the questions involved; 

within such limit the protection is com- 
plete, irrespective of the motive with which they 
are used, but such privilege does not extend to 
matter having no materiality or pertinency to such 
(Gilbert v. People, 1 Denio, 41; Hast- 


questi ymns.”” 


ings v. Lusk, 22 Wend. 410; Ring v. Wheeler, 7 
Cow. 725.) In applying this principle the courts 
are liberal, even to the extent of declaring that 


where matter is put forth by counsel in the 
course of a judicial proceeding that may possibly 
be pertinent, they will not so regard it as to de- 
prive its author of his privilege, because the due 
administration of justice requires that the rights 
of clients should not be jeopardized by subjecting 
their legal advisers to the constant fear of suits for 
(Hastings v. Lusk, supra; War- 
ner y. Paine, 2 Sandf. 195, 201: Brook v. Mon- 
tague, Cro. Jac. 90: Hodson v. Scarlett, 1 B. & A. 


232: Missouri Pacific R. Co., 4 L. R. A. 280, note; 


libel or slander. 
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Any other rule 


Cooke's Law of Defamation, 63.) 
would be an impediment to justice, because it 
would hamper the search for truth, and prevent 
making inquiries with that freedom and boldness 
which the welfare of society requires. If counsel, 
through an excess of zeal to serve their clients, or 
in order to gratify their own vindictive feelings, 
go beyond the bounds of reason, and by main 
force bring into a lawsuit matters so obviously 
impertinent as not to admit of discussion, and so 
needlessly defamatory as to warrant the inference 
of express malice, they lose their privilege and 
must take the consequences. In other words, if 
the privilege is abused, protection is withdrawn. 
Mr. Bell, the author of the words in question, 
was the attorney for the petitioner in a proceed- 
ing duly instituted in a court of competent juris- 
diction for the disbarment of the plaintiff. The 
matter was pending and soon to be tried before a 
referee, who had power to compel the attendance 
of witnesses and to require them to answer under 
oath such questions as he should deem material. 
The issue was an unusual one, presenting a broad 
field of inquiry, and involving the personal and 
professional character of a member of the bar. It 
was the duty of Mr. Bell to 
preparation for the trial and to anticipate, as far as 


make adequate 
he could, what questions the referee might allow 
* to be asked, both on direct and cross-examination, 
during an investigation, wide in its scope in any 
event, and which, through liberal rulings of the 
referee, or the failure to obiect by counsel, might 
embrace almost any question reflecting light upon 
He could draft 
be asked” so as to adapt them to the changing 


private character. ‘questions to 
phases of such a trial, and submit the list to wit- 
nesses for consideration and reflection before they 
Jones, 4 Esp. 
Libel and Slander, 


went upon the stand. (Delany v. 
m. ©, BR. FOr: 
Holt, 184.) 


criticism, there can be no question that he had 


Flood on 150; 


While such a course may be open to 


a strict legal right to do so, provided the ques- 
tions were confined to such subjects as were, or 
might become, material during the progress of * « 
trial.- As it believe that the 
attorney proceeded against would be a witness in 


was reasonable to 
his own behalf, the usual questions put to im- 
peaching witnesses in relation to character for 
But Mr. 
3ell was not compelled to stop there in his prep- 
aration of a list of He 
had the right to anticipate that witnesses would be 
called to sustain the character of Mr. Youmans 
and to prepare for a thorough cross-examination, 


truth and veracity were clearly material. 


“ questions to be asked.” 


which, in a proceeding of this character, would be 
apt to take a wide range. (Stape v. People, 85 
N. Y. 390.) As some of the specifications in- 
volved accusations of serious crime, which might 
be sustained by circumstantial evidence, or by the 


testimony of witnesses of doubtful credit, proof of 
the general good character of Mr, Youmans might 








| 
| 
' 





be received, the same as upon the trial of an indict 
ment, in order to rebut the presumption of guilt 
arising from such evidence by creating a reason 
Parlie, 7 N. Y. Cr. Rep 


30, 2 Rice on Evidence, 1242.) 


able doubt. (People v. 
If a sustaining wit 
ness should testify to good character generally, o1 
to good reputation for truth and veracity, and that 
Mr. 


would not be unreasonable to prepare question: 


he would believe Youmans under oath, it 


for such a witness of the kind complained of in 
this action. Whether all of those questions would 
be strictly competent, even on cross-examination 
if objected to, it is unnecessary to decide, for the 
attorney had the right to prepare for the con 
tingency, which not unfrequently happens, of hav 
the door of characte 


ing investigation as to 


and the challenge broadly 
made to ask any question relating to the reputa 


tion of Mr. Youmans in respect to any subject 


thrown wide open 


From the nature and extent of the charges, as well 
as the number of accusing and sustaining affidavits 
read before the General Term upon the presenta 
tion of the petition, it was probable that the de 
portment and reputation of Mr. Youmans in the 
community where he lived would be the subject oi 
thorough investigation. In preparing -for such a 
controversy and all its possible variations, we can 
not say that any one of the questions under con 
become We 
that Mr. Bell had the right 
for use during the trial and 


sideration might not material. are 
hence, of the opinion 
to draft said question 
in preparing therefor, and that they were privi 
leged in his hands and in the hands of his agents, 
at least so long as they were used solely for those 
purposes. Whatever he could lawfully do him 
self in preparing for trial, he could employ others 
As he needed more than one list, 
clerk to 


multiply copies with a pen, or a printer with a 


to do for him. 


he could copy it himself, or employ a 


printing press. Whatever he had the right to do 
in conducting the matter for his client, according 
to the ordinary course of procedure, he was pro 
tected in doing by the broad shield of privilege. 
and could not be held liable in damages, even if 
what he wrote or said reflected injuriously upon 
the character of others. The privilege that pro- 
tected him also protected his agents and employes 
ii whatever they did at his request that he could 
have lawfully done himself. He had the right, 
by personal interviews, to ask the various per- 
sons, who were expected to be witnesses in favor 
character, 
how they would answer the questions under con- 


of either side, upon the question of 


sideration, or to send an agent to make the same 
incuiry, with a copy of the list as a memorandum. 
While we do not commend the practice, we can 
not say that it is unlawful. The questions might 
have been prepared and printed for use in connec- 
tion with a commission to examine absent wit- 
ncsses, or to be used by counsel as a part of the 


tria! brief. 


As they were not so manifestly imma- 
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terial that under no circumstances could they be 
asked upon the trial, we think that the drafting 
and the printing of the same was privileged and 
protected both the attorney and his employes 
libel. Whatever he 
wrote, or they printed for him, that was material 


against a prosecution for 
to the ordinary course of justice in the judicial 
preceeding pending at the time, was not libelous, 
because, upon grounds of public policy, the law 
made it privileged in order that counsel, having a 
cuty to discharge, might write or “ speak with that 
free and open mind which the administration of 
justice demands.” : 

For these reasons we think that the judgment 
appealed from should be reversed, and, as the 
plaintiff has died pending the appeal, without 
awarding costs or a new trial. 

\ll concur, except MARTIN, J., not sitting. 


Judgment reversed. 


MASSACHUSETTS LIBEL LAW. 


MV HE following is the full text of the reform 
Libel Law, which, ot 


sessions, was passed in the Massachusetts legisla 


after a contest two 


ture, and approved by the governor: 
SecTION 1. In any action for libel the defend- 
ant, after notice in writing given to the plaintiff 
er to his attorney, at any time before the answer 

required to be filed therein, of his intention to 
publish a retraction of such libel, accompanied by 
copy of the retraction which he is prepared to 
publish, may give in evidence in mitigation of 
damages that he so published such retraction, o1 
ii upon such notice the plaintiff does not accept 
tlie offer so to publish such retraction, the defend 
ant may give in evidence in mitigation of damages 
that he 
that 


alic ged 


offered to publish such retraction, and 


said offer was not accepted, and that the 
libel was published good faith 
actual and unless the plaintiff 


prove actual malice or want of good faith, or a 


in and 


\ithout malice; 
failure either to retract or offer to retract, as afore- 
said, he shall recover only compensation for the 
actual injury sustained; and in no action of libel 
shall exemplary or punitive damages be allowed 

§ 2. In any civil action for libel the defendant 
may allege and prove, in mitigation of damages 
that the plaintiff has already recovered damages 
for, or has received or has agreed to receive com- 
pensation in respect of substantially the same libel 
as that for which such action was brought. 

§$ 3. Whenever two or more civil actions are 
pending, whether in the same or different counties 
of this Commonwealth, brought by the same plain- 
tiff for substantially the same libel, any justice of 
the court in which such actions are pending may 
in his discretion make an order that any or all of 
them be tried together. If they are so tried the 
court shall, if the actions are tried without a jury, 








or the jury shall if the actions are tried by a jury, 
find a separate verdict in each action, and judg- 
ment shall be rendered in each as if the actions 
had been tried separately; and in the event of 
judgment in favor of the plaintiff in more than 
one action, the court shall make such order for the 
apportionment of costs between the defendants in 
such actions as may be just and reasonable. 

§ 4. Chapter four hundred and forty-one of the 
acts of the year eighteen hundred and ninety-five 
is hereby repealed, but this repeal shall in no wise 
affect pending actions. 

§ 5. This act shall take effect upon its passage. 


+ 


THE REFERENDUM IN NEBRASKA. 


(F\HE principle of the referendum is unmistak- 
i ably growing in popular favor, and special 
applications thereof have ceased to cause any 
3ut the proposed 


Nebraska experiment in that direction is certainly 


surprise, Says the Chicago Post. 


of exceptional interest on account of the com- 
plcteness and thoroughness which distinguish it 
from the generality of similar attempts. In that 


State a law has been passed which enables the 
voters of each city and town government to adopt 
not only the referendum, but the initiative, a fea- 
ture generally regarded as a logical corollary of 
former. 


the Two-thirds of the voters must accept 
the plan to make it Jaw, and Omaha is to be the 
first city to submit the question at a special elec- 
tion shortly to be held. Whether two-thirds of 
th- legal voters of Omaha are sufficiently intelli- 

1 


gent to appreciate the merits of the reform and to 


vote in its favor is, of course, doubtful. But the 
iriends of the innovation are hopeful, and will 
make a very active canvass. Ii the vote is for the 


referendum law, the 
the 


tile 


city will be governed under 
following arrangement: Fifteen cent. of 


propose ordinances by petition, 


per 
voters may 
and 20 per cent. of the voters may compel the city 
council and mayor to submit proposed ordinances 
to a popular vote. As for ordinances passed by 
the city council of its own initiative, they are not 
to go into effect for thirty days, and if, meantime, 
five per cent. of the voters petition for the submis- 
sion of any ordinance so passed to the people, the 
same must be so submitted and must receive the 
approval of a majority of the voters to go into 
effect. A petition from ten per cent. of the voters 
obliges the city government to submit the pro- 
posed ordinance at a special election held within 
twenty days. Only ordinances relating to the im- 
the public peace and 
health, and items of appropriations for current ex- 


mediate preservation of 
penditures, are excepted from the provisions of 
the referendum law. The adoption of the law 
would be gratifying to thousands of intelligent 
Americans in other cities. The experiment would 
be keen interest, and 
would lead to widespread imitation. 


watched with its success 
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Legal Aotes. 





In Michigan, under Senate Bill No. 68, which 
became a law, no policy of fire insurance shall 
hereafter be declared void by the insurer for the 
breach of any condition of the policy if the insurer 
has not been injured by such breach, or where a 
less has not occurred during such breach, or by 
rcason of such breach of condition. 

The Kentucky Court of Appeals, sitting in 
Lovisville, recently decided a suit against an acci- 
det insurance company, brought by a woman, for 
$50,000, for the death of her husband, which re- 
sulted indirectly from a mosquito bite. The lower 
court held that the bite was not an accident in the 
meaning of the word as used by insurance com- 
panies, but upon appeal the plaintiff got peremp- 
tory instructions in her favor. 

The courts in Michigan will shortly be called 
upen to decide whether the killing of a man by 
a burglar is an accident. <A suit has been brought 
by the heirs of Lafayette Ladd, of Adrian, Mich., 
against the Continental Masonic Accident Asso- 
ciation of Chicago, which contends that it is not. 

In North Carolina it has been decided that a 
private citizen who personates an ordained min 
ister, and, with the consent of the parties, solemn 
izes a marriage, is not guilty of any criminal 
offense either at common law or under the stat- 
(State v. Brown, 119 N. Car. 825.) The 
covrt said: “So the case is that of a private citi- 


ies, 


ze, unofficial, celebrating a marriage between a 
nian and woman with their consent, and they are 
net complaining, and are presumably satisfied and 
We are not aware oj 
any statute or principle of the common law declar- 


erjoying their new relation. 


ing the action of the defendant to be a criminal 
offense.” 

The American Bar Association will hold its next 
annual meeting at Cleveland, Ohio, on 
25, 26 and 27, 1897. 


August 
Programmes or information 
in relation to the association may be had by ad- 
dressing John Hinkley, secretary of the associa- 
tion, 215 Charles street, Baltimore. 

Watches are accepted as security for fines by the 
Police Court of Knoxville, Tenn., and forty un- 
redeemed ones, held for two years, are to be sold 
at auction by the city. 

A man of 66 is “aged,” according to the Su- 
preme Court of Georgia, which reasons it out this 
way: “While the term ‘aged,’ as applied to 
human beings, is not for all purposes susceptible 
oi precise definition, and while it is not practica- 
ble to arbitrarily fix a period of life at which the 
condition of being aged may be said to have cer- 
tainly begun, it is safe to hold that a man 66 
years old is entitled to exemption of his property 
from levy and sale under that clause of the Con- 
stitution (Civil Code, § 5912) allowing this right 
to ‘every aged or infirm person.’ This is true, 





although the applicant may be ‘a hale and hearty 


man,’ ” 


By an oversight in drafting a law recently 
passed by the Colorado legislature, the Fourth of 
July, Thanksgiving, Christmas, New Year's, 


Washington's Birthday and Memorial Day have 
been abolished as legal holidays. 

it is stated on good authority that during the 
last twenty years Canada has granted only 116 
divorces. 

The American Bar Association will hold its next 
annual meeting at Cleveland, Ohio, on August 25, 
26 and 27, 1897. Programmes of information in 
relation to the association may be had by address- 
ing John Hinkley, secretary, 215 Charles street, 
Baltimore. 

United States, William 
McKinley, a member of the class of 1867, Albany 


Che president of the 


Law School, has signified his intention to be pres- 
ent, if possible, at the next annual commencement 
of this institution, June 2, 1898, and address the 
graduates and members of the alumni, It is pro- 
posed to make this an occasion for a reunion of 
representatives of the various classes graduated 
irom the school since its organization, in 1851. 

The negligent and terrifying acts and exclama- 
tions of a brakeman on a train carrying both 
freight and passengers, when made in a car con- 
taining passengers, and which cause them to jump 
from the train, believing that a wreck is imminent, 
are held, in Ephland v. Missouri P. R. R. Co. 
({Mo.], 35 L. R. A. 107), to render the carrier 
liable for the injuries received in jumping, al- 
though the brakeman had no express duty to per- 
form in or about that car. 

How a witness may kiss the Testament without 
incurring the dangers that lurk in the ceremony 
is a problem that has been ingeniously solved in 
the Northampton County Court, where a witness 
at the instance of his honor, Judge Snagge, was 
sworn on a Testament wrapped in clean paper. If 
the intervention of paper between the book and 
the lips does not detract from the sanctity of the 
oath, the practice that prevails among certain wit- 
nesses of kissing their thumbs will not possess the 
effect which they now fondly believe it to have.— 
Law Journal. 


_—— 


KIND WORDS OF CONTEMPORARIES. 





TY\ HOUGH rather tardy in reference to the sub- 

ject, we beg leave to congratulate our con- 
teniporary, the ALBANY Law JouRNAL, upon the 
spring raiment with which it has recently adorned 
itself. Nor is its improvement confined to the 
“ outside of the platter.” Upon perusal, one finds 


its contents even more interesting and instructive 
than heretofore — which, by the way, is saying a 
good deal. — Law Notes. 











put 


ny 





THE ALBANY LAW JOURNAL 





ae ae a 
English ARotes. 

(he Law Chronicle of Sydney, Australia, is re- 
sponsible for the following: * A few years ago, in 
the country, a case of sheep-stealing came on for 
cote 
trial 


Court and the usual jury. 


before a well-known ex-judge of the Supreme 
Counsel for the pris- 
oner thus concluded his address to the jury: * Gen- 
tiemen, on the chalky cliffs of Dover stands a little 
cottage, in which dwell a poor old man and his 
wilt a fond old couple. For years they have 


1 


day after day awaited the return of their only 


child, their son, the only prop to their old age; 
r son who had years ago gone away to this 
to earn an honest livelihood, and to be 
to parents. 
Gentlemen, this son was on the point of returning 


sunny land 


lessing and a comfort his 


aged 
to the loved ones when this cruel prosecution was 
ituted. I entreat you, sirs, to think of the ach- 


ng voids which you will cause in his parents’ 


rts should you convict my client of this charge. 
Jo not, gentlemen, by a hasty and unconsidered 
ision, be the means of preventing this much- 


ring man from receiving the loved embrace of 





s parents.” The jury returned a verdict of 
guilty. His honor, the presiding judge, in ad- 
lIressing the prisoner, said: * Prisoner at the bar, 


you have been found guilty of the crime of sheep- 
stealing. The that 


be imprisoned for .the term of five years’ penal 


sentence of the court is, you 


servitude; but, as it is impossible for me to resist 


he touching appeal of your advocate ‘ not to keep 


you I now 


from your beloved and loving parents,’ 


re 


ler that you serve the first three years in Ber- 





ma gaol. There you will, no doubt, meet your 
father, who 1s serving a sentence for horse-steal- 
ing. The other two years you will serve in Mait- 


land gaol, where your loving mother is serving a 
sentence for assaulting your father with intent to 
do grievous bodily harm.’ ‘Remove the pris- 
oner.’ ” 


— _ -_ 


ORAL INSTRUCTIONS TO JURIES. 


(pas Chicago Bar Association, 
president and_ secretary, recently 
ballot 


Instruction to Juries.” 


through its 
took a 
* Oral 

A postal-card was mailed 
the 
answers to the following questions: 


postal-card upon the question of 


to each member of association, requesting 
Are youin favorof oral instructions to juries? 
(a) On the law alone? or 
2. If so: 
(b) On the law and the facts? 

Of the 550 cards mailed there were 290 replies; 
1" voted in favor of oral instruction to juries, 
Of the 
181 who voted in favor of oral instructions 42 


and 109 voted against oral instructions. 


were in favor of instructions on the law alone, 119 
were in favor of instructions on the law and the 
lacts, and 20 qualified in various ways. 








ONE WAY TO STOP LYNCHING. 


'NV\HE Constitution of Ohio provides that no 
it person who shall hereafter fight a duel, assist 
in the same as second, or send, accept or know- 
ingly carry a challenge therefor, shall hold any 
ofiice in that State. Similar provisions are found 
in the Constitutions and statutes of other States, 
particularly in the Southern States. The Consti- 
tvtion of Virginia provides that no person who 
the of the Constitution, 
fought a duel, etc., shall be allowed to vote or 


has, since adoption 
hold any office of honor, profit or trust; and the 
Code of Virginia provides that every person who 
enters upon the discharge of any function as 
officer of that State shall take and subscribe 


an 
an 
oath to the effect that he has not fought a duel or 
challenged any one to fight a duel, ete., and that 
he will not fight a duel or send or accept a chal- 
lenge to fight a duel, etc., during his continuance 
in office. These constitutional and statutory pro- 
visions have been found to be very effective and 
have contributed in no small degree to the sup- 
and attention is called thereto 
that 
sliculd be adopted with reference to lynching. 

submitted that the the 
States should recommend to their respective legis- 


pression of dueling; 
provisions 
It 


several 


because it is believed similar 


governors of 
latures amendments to the Constitutions and stat- 
utes which will prevent any one from voting or 
holding office who has participated in lynching 
persons suspected of having committed crimes. 
It was suggested to Governor Culberson of Texas 
that such provisions should be made, but we do 
not know whether he ever made any recommen- 
Law Notes. 


dations to the legislature. 


o————— 


5° 


Legal Laughs. 





Lawyers have a ludicrous habit of identifying 
themselves with their clients by speaking in the 
plural number. “‘ Gentlemen of the jury,” said a 
prominent attorney of the Cleveland bar, recently, 
“at the moment the policeman says he saw us in 
the tap, I will prove that we were locked up in the 
station-house, in a state of intoxication.’”’ — Ohio 
Legal News. 

The Scottish American tells a story of a cobbler 
who was sentenced by a Scottish magistrate to pay 
a fine of half a crown, or, in default, twenty-four 
hours’ hard labor. If he chose the latter he would 
be taken to the jail at Perth. ‘“ Then I'll go to 
Perth,” he said, “ for I have some business there.” 
An official conveyed him to Perth, but when the 
cobbler reached the jail he said he would pay the 
fine. The governor found he would have to take 
it. “And now,” said the cobbler, “I want my fare 
home.’ The governor demurred, but discovered 
there was no alternative; the prisoner must be sent 
at the public expense to the place he had been 
brought from. 
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Hotes of Recent American Decisions. 
Education — Removal of 
-Abuse of 


Board of 
House - 


School- 
Discretion. — While a 
education 


town- 
board of exclusive control 


within its jurisdiction, in the selecting of a school- 


ship has 
house site and of the size and character of the 
Luilding to be erected thereon, yet where such 
board, without any valid reason or necessity there- 
for, is about to expend the public funds in taking 
down a suitable and satisiactory school-building 
on a central and improved lot, and re-erect it at 
another place in the district, a court of equity may 
properly enjoin the same, as an abuse of discre- 
tien and authority. (Watkins v. Hall [Ohio Cir- 
cuit Ct., Fiith Circuit], Ohio L. J. Rep., Vol. xiii., 
255-) 

Unauthor- 


Constitutional Law — Insurance in 


ized Company — Right of Citizen. — The right oi 
a citizen of a State to send a notification by mail 
to an insurance company in another State, which 
is not authorized to do business in the State where 
he resides, in order that insurance previously pro- 
vided for by a valid contract made and to be per- 
formed outside the State might attach to the prop- 
the 
notice, although the property was then within the 
State, cannot be prohibited 


erty specified: in a shipment mentioned in 
by a State 
since that right is included in the “ liberty 
citizen 


Statute, 
* of the 
which is protected 
without due process of law. (Allyeyer et al. v. 
State of Louisiana, Adv. Sheets U. S. Sup. Court, 
Apr. 1, 1897, 489.) 


against deprivation 


Fire Insurance. — The policy by its terms was 
suspended in case of nonpayment of note when 


The 


insured, when threatened by the agent with suit, 


due, but the note could be collected by suit 


claimed that his understanding was that the policy 
could be dropped. The agent told him he was lia- 
ble on the note, and he requested postponement 
until the next premium came due, saying he would 
then pay “if he had it to pay.” 
to submit his request to the company, telling him, 
however, that he 


The agent agreed 


would have to 


carry his own 
risk. The loss occurred pending the company’s 
decision. Held, that the agreement of the in- 


sured to pay was only conditional upon his obli- 
gation to do so, which he doubted, and the sus- 
pension of liability on the policy was not waived. 
Held, that a promise by the agent to suspend suit 
pending submission to the company did not waive 
suspension of liability on the policy, where suffi- 
cient time had not elapsed before the loss for the 
company to decide. (Home Ins. Co. of New 
York v. Karn [Court of App. of Kentucky], Ins. 
L. J., Vol. xxvi., No. 7.) 

It is not a violation of the Iowa law for one to 
owt: a drug store, even though he himself be not 
a registered pharmacist. An order for a month’s 
rent given to a party to whom plaintiff had traded 








the property does not show that the occupant was 
not the tenant of plaintiff, at least as to the 
irsured furniture and fixtures. Neither of the 
above pleas by the insurance company are good. 


The policy must be paid. (Erb v. German Ins. 
Co. [Sup. Court lowa], Ins. L. J., Vol. xxvi., 
Ne. 7.) 

Ordinance Prohibiting Speaking on Public 


An 


irom making any public 


Ground. ordinance prohibiting any person 
address on any public 
from the 
mayor, is within the police power, and does not 
violate the fourteenth amendment of the Constitu- 
tion of the United States. 
v. Commonwealth of 


grounds of a city, without a permit 


Massachusetts, 
U. S. Sup. Court, May 10, 1897.) 


decided by 


Verdict by Less Than All the Jurors — Seventh § 


The decision of the Territorial 


Court sustaining a territorial statute providing fo 


\mendment. 


verdicts by less than the whole number of jurors, 


on the ground that the organic act of the territory § 


gave the legislature unlimited legislative power, as 


against the contention that the act of congress as 


violation of the seventh 
amendment, is subject to review by 


thus interpreted was in 
this court as 
involving the validity of an act of congress. The 
seventh amendment secured unanimity in finding a 
verdict as an essential feature of trial by jury in 
common-law cases: and the act of congress could 

} ! 


not impart the power to change the constitution: 
rule, and could not be treated as attempting to do 
so. (Springville City, Plaintiff in Error, \ 
Thomas, U. S. Sup. Court, Apr., 1897.) 

Verdict Signed by One Whose Name Did Not 
as Juror 


\ppear Where one of the nine names 


signed to the verdict of a jury did not appear in 


the list of the jury given in the record as having J 


come to try the case, that fact did not render the 
judgment upon the verdict void, the right to ob 
ect to the verdict upon that ground being waived 
by failure to make it at the proper time, no obje¢ 
tio: being made for more than six months. 
Moreover, the presumption of regularity must be 
(Bickel, ete. v 


Vol 


applied in such a proceeding. 
[Ky. Ct. of App.], Ky 
xviii., No. 24, p. 1054.) 


Kraus Law Rep., 


—— — 


Hotes of Recent English Decisions. 
Money 
Company 


Take 
Remedy 

\ contract to 

take debentures of a company is a contract to lend 


Contract to 
Breach 


Contract to Lend 
Debentures of 
Damages — Measure of Damages. 
money. The only remedy for breach of such con 
tract is an action for damages in respect of the loss 
which has been actually sustained by the breach, 
and if no actual loss is proved, nominal damages 
(South Terri- 


only can be recovered. African 


tories, Limited, v. Wallington, Ct. of App. L. T. 
Rep., Vol. 86, 521.) 


(Davis, Pl’ff in Error,§ 
gy 
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